
Terms of Use for Myers Internet, Inc.'s 
E-Mail Marketing Campaign Services  

 
 
This document sets forth the terms and conditions (the "Terms of Use") under which you may use the E-Mail Marketing 
Campaign Services (the "Services") of Myers Internet, Inc. ("Myers") and this website (the "Site").  Before using the 
Services or this Site, please read these terms and conditions and indicate your acceptance of them by clicking the "Accept" 
button set forth below. 
 
At any time and from time to time, Myers may modify the terms and conditions of access and use of either this Site and/or 
the Services. Accordingly, please review these Terms of Use whenever you access or use the Services or this Site. Your use 
of the Services or the Site, after Myers has posted modifications to these Terms of Use, will constitute your acceptance of 
any and all such modifications. If you do not wish to accept any modified Terms of Use, you may not continue to use the 
Services or this Site.  
 
Certain specific Services may be subject to additional posted guidelines or rules applicable to such Services. 
 
Any terms or conditions proposed by you which are in addition to or which conflict with the then-current Terms of Use are 
expressly rejected by Myers and shall be devoid of all force and effect to the fullest extent allowed by applicable law. 
 
As used in these Terms of Use, the term "you" shall mean the user of this Site or the Services, and such user's 
representatives, employees, successors, assigns, contractors, all persons claiming by or through such user, and any person 
who accesses and uses this Site.  
 
1. Description of the Services.  This Site allows you to utilize the Services, consisting of various web-based tools that will 

allow you to target your marketing efforts through one or more e-mail marketing campaigns.  Through this site, you 
can: 

 
• Create an e-mail campaign either from scratch or by using one of several existing templates; 
• Insert both text and images into your e-mail; 
• Include the customer opt-out language required by federal and/or state law;  
• Enter individual e-mail addresses for the campaign or select from your existing e-mail address groups; 
• Schedule the e-mail campaign for launch; 
• Monitor the status of one or more campaigns; and 
• Gather certain statistical data to judge the effectiveness of your e-mail campaigns. 

 
2. Myers Website Required.  In order to use this Site or the Services, you must, at the time you use the Site or Services, 

(a) have a valid, active Myers-sponsored website and (b) be in compliance with all terms and conditions under which 
the Myers website services are provided. 

 
3. Prohibited Uses.  The Services may be used only for the lawful and legitimate marketing, promotion or advertising of 

mortgage-related or real estate-related products or services offered by or through you.  Any other use is strictly 
prohibited.  You agree to be solely responsible for any information, data or material uploaded by you to this Site, as 
well as the content of all e-mails created or sent through this Site.  You also represent, warrant and agree that e-mails 
created or sent through this Site: 

 
• shall not include any unlawful, fraudulent, deceptive, misleading, defamatory, libelous,  harassing, hateful, 

harmful, threatening, abusive, obscene, offensive, pornographic, sexually-explicit, vulgar, tortious, or pirated 
material of any kind; 

• shall not violate or infringe upon any patent, trademark, trade secret, copyright or other intellectual property 
right of any third party; 

• shall not violate any third party's right of confidentiality or privacy under any federal, state or local law; 

• shall not contain or facilitate the transmission, downloading, uploading, installation or implementation of any 
computer virus, worm, spyware or other computer code, files or programs designed to interrupt, destroy, limit 



or interfere with the functionality of any computer software, hardware or telecommunications service or 
equipment; 

• shall not be used for any "mailbombing" or "denial of service" attacks; 

• shall not be used to remove or export from the United States any services, product, technical data, or other 
information in violation of any restrictions, laws, or regulations of the United States or any other applicable 
country; and 

• shall not violate any applicable law.  
 
4. Compliance with CAN-SPAM Act of 2003.  The federal CAN-SPAM Act of 2003 (Controlling the Assault of 

Non-Solicited Pornography and Marketing Act, ) (the "CAN-SPAM Act") establishes requirements for those who send 
commercial e-mail, spells out penalties for senders of commercial e-mail who violate the law, and gives consumers the 
right to ask e-mailers to stop sending them commercial e-mails.  You represent, warrant and agree that your use of this 
Site and the Services will comply in all respects with the CAN-SPAM Act and will not violate any other federal, state 
or local laws, rules, regulations, ordinances, orders or decrees.  Without limiting the foregoing, you represent, warrant, 
and agree that:  

 
• No e-mail sent using this Site or the Services will contain any false or misleading header information. Each of 

your e-mail's "From," "To," and routing information – including the originating domain name and e-mail 
address – shall be accurate and shall identify the initiator of the e-mail.  

• No e-mail sent using this Site or the Services will contain a deceptive subject line. The subject line of your 
commercial e-mails shall not mislead the recipient about the contents or subject matter of the message.  

• Each of your commercial e-mails sent using this Site or the Services will give recipients a clear and 
conspicuous method to opt-out of receiving further commercial e-mails from you. You will provide a true and 
functioning return e-mail address or another Internet-based response mechanism that allows a recipient to ask 
you not to send future messages to the recipient's e-mail address, and you shall honor each such request.  

• You will not send any e-mail to any person or entity who has previously asked or instructed you not to send 
them e-mails or other electronic messages. 

• You shall not sell or transfer the e-mail addresses of people who choose not to receive your commercial 
e-mail, even in the form of a mailing list.  

• You shall identify each commercial e-mail you send through this Site or using the Services as an 
advertisement. 

• Each e-mail sent using this Site or the Services shall contain your valid physical postal address.  

• You will not use any third party mailing lists to prepare, distribute or send any unsolicited e-mail using this 
Site or the Services. 

 
5. Monitoring by Myers.  If, in Myers' sole opinion, any e-mail developed or sent by you through this Site or using the 

Services fails to comply with Section 3 (Prohibited Uses), Section 4 (Compliance with the CAN-SPAM Act of 2003), or 
any other provision in these Terms of Use, Myers may, without limiting Myers other rights hereunder or under 
applicable law: (a) remove all or any part of any e-mail not yet sent, (b) prohibit your use of this Site or the Services, 
and (c) terminate any or all agreements or services provided to you by Myers.  Myers reserves the right, but shall not 
be obligated to, monitor or review the content and format of any e-mail message sent by you using this Site or the 
Services. 

 
6. Links to Other Websites.  This Site may contain links to other websites. Please be aware that Myers has no control over 

third-party websites or resources and is not responsible for either the availability of such websites or for any content, 
products or services obtained from such websites. For information about any linked website, you should read the terms 
of use posted at that website. 

 
7. No License to Software.  These Terms of Use constitute an agreement under which Myers may provide Services to you.  

No license or rights of ownership to any software or system is conveyed under these Terms of Use.  You agree that you 
will not copy, download, share, transfer, decompose, decompile, disassemble, or attempt in any way to reverse 



engineer or discover any object code or source code to any software, systems, designs, processes or proprietary 
information used by Myers or this Site, or related Services.  

 
8. Fees.  Your access to and use of the Site and Services is conditioned upon your payment of the applicable fees set forth 

on Myers' generally published fee schedule, as such may be modified at anytime and from time to time. 
 
9. No Assignment.  You agree that you will not sell, rent, license, commercially exploit or otherwise use the Services for 

the benefit of any third-party. 
 
10. Indemnification.  You agree to indemnify and hold Myers, its affiliated companies, and all of their respective officers, 

directors, employees, agents, and representatives from all claims, demands, lawsuits, losses, damages and costs 
(including, but not limited to, court costs and reasonable attorneys' fees) arising from: (a) any breach of these Terms of 
Use by you; (b) the content of any e-mail developed or sent by you using this Site or the Services, (c) your use of this 
Site or the Services, (d) any failure by you to comply with the CAN-SPAM Act or any similar state law, or (e) your 
violation of the rights of any third party. 

 
11. Trademarks and Copyrights.  This Site includes service marks and/or trademarks of Myers. This Site may also contain 

trademarks and service marks of third parties used by Myers with permission. No right or license to use any patent, 
copyright, trademark, service mark, trade secret or other intellectual property contained in this Site, or in any software, 
systems, designs or processes related to this Site, is granted to or otherwise conferred upon you pursuant to these 
Terms of Use, and all such rights are reserved to and shall remain the exclusive property of Myers. 

 
12. Collection and Use of Your Information.  Myers collects and stores certain information about you and your use of the 

Site and the Services.  You agree that Myers and its affiliated companies may use this information to tailor the 
information they supply to you, to facilitate your movement through this Site, to offer you other products or services, 
or to communicate separately with you. Myers will not provide this information to other unaffiliated companies you 
have not authorized, and Myers will not permit any unaffiliated companies that get such information to sell and 
redistribute it without your prior consent. 

 
13. Termination.  Myers reserves the right at any time and from time to time to modify, suspend or discontinue this Site 

and/or the Services, or any function of the Site or Services, at any time, with or without notice to you.  You agree that 
Myers shall not be liable to you for any such modification, suspension or discontinuance, other than for a pro-rated 
refund of any fees paid by you in advance to Myers for the Services.  Myers may terminate your access to and use of 
this Site or the Services at anytime, with or without cause, by providing written notice to you of same. 

 
14. Jurisdiction and Restriction on Foreign Use.  This Site is administered by Myers from its offices in Milwaukee, 

Wisconsin, United States. Myers makes no representation or warranty that content or Services offered through the Site 
are appropriate or available for use outside of the United States, and access to the Site from outside the United States is 
prohibited. These Terms of Use will be governed by and construed in accordance with the internal laws of the State of 
Wisconsin, without reference to such State's conflicts of law principles. 

 
15. Limitations of Liability and Damages. (a) THIS SITE, THE INFORMATION PRESENTED AT THIS SITE, AND 

THE SERVICES MAY CONTAIN INACCURACIES AND/OR TYPOGRAPHICAL ERRORS, AND ARE 
PROVIDED "AS IS," WITHOUT ANY WARRANTIES OF ANY KIND. MYERS HEREBY DISCLAIMS ANY 
AND ALL EXPRESS AND IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO (i) ANY 
WARRANTIES AS TO THE AVAILABILITY, CONTENT, ACCURACY, QUALITY, RELIABILITY OR 
COMPLETENESS OF THE SERVICES, THIS SITE, ANY DATA, INFORMATION, OR PRODUCT PROVIDED, 
OBTAINED OR GENERATED BY OR THROUGH THIS SITE, AND (ii) ANY WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NONINFRINGEMENT. WITHOUT 
LIMITING THE GENERALITY OF THE FOREGOING, MYERS DOES NOT WARRANT OR REPRESENT 
THAT THE SITE WILL PERFORM WITHOUT INTERRUPTION OR ERROR, OR THAT ALL 
IRREGULARITIES, ERRORS, PROBLEMS OR DEFECTS WILL BE DETECTED OR CORRECTED, OR THAT 
THE SITE WILL MEET YOUR REQUIREMENTS. 

 
 (b) UNDER NO CIRCUMSTANCES AND UNDER NO LEGAL THEORY, WHETHER TORT, CONTRACT, 

STRICT LIABILITY, WARRANTY OR OTHERWISE, WILL MYERS BE LIABLE TO YOU OR OTHERS FOR 
ANY DIRECT, INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES, OR ANY LOSS OF 
REVENUE OR PROFITS, LOSS OF GOODWILL, LOSS OF SAVINGS, LOSS OF USE, INTERRUPTIONS OF 



BUSINESS OR CLAIMS OF OTHERS ALLEGED AS A RESULT OF YOUR USE OF, OR INABILITY TO USE, 
THIS SITE, EVEN IF MYERS OR ITS REPRESENTATIVES HAVE BEEN ADVISED OF THE POSSIBILITY OF 
SUCH DAMAGES. THE FOREGOING LIMITATIONS OF LIABILITY SHALL APPLY NOTWITHSTANDING 
ANY FAILURE OF ESSENTIAL PURPOSE. IN NO EVENT SHALL THE TOTAL LIABILITY OF MYERS TO 
YOU FOR ALL DAMAGES, LOSSES AND CLAIMS EXCEED THE AMOUNT PAID BY YOU TO MYERS, IF 
ANY, FOR ACCESSING THIS SITE. 

 
 (c) SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF CERTAIN WARRANTIES OR THE 

LIMITATION OR EXCLUSION OF LIABILITY FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES. 
ACCORDINGLY, SOME OF THE FOREGOING LIMITATIONS MAY NOT APPLY TO YOU. 

 
16. General Provisions.  Neither these Terms of Use nor your use of this Site or the Services will create any agency, 

partnership, or joint venture of any kind between Myers and you. Except for the (a) Website Package Terms of Use, 
(b) the Back Office Terms of Use, (c) the Privacy Statement, (d) the Website Package Agreement, and (e) the 
Acceptable Use Policies (collectively, the "Other Policies"), all of which Other Policies are available at 
www.Myers.com/legal, these Terms of Use constitute the entire agreement between Myers and you pertaining to your 
use of this Site and the Services, and supersede any and all prior agreements, offers, proposals, representations and 
understandings between Myers and you relating to this Site or the Services. To the extent these Terms of Use conflict 
in any way with the Other Policies, these Terms of Use shall control.  Failure by Myers to exercise or enforce any right 
or provision shall not constitute a waiver of such right or provision. If any of these Terms of Use is determined by a 
court of competent jurisdiction to be invalid or unenforceable to any extent, it is agreed that the court should attempt to 
give effect to the intentions expressed by these Terms of Use and the remaining Terms of Use shall not be affected by 
such determination and shall be enforced to the fullest extent permitted by law. You agree that notwithstanding any law 
to the contrary, any claim you may have relating to these Terms of Use, this Site, or the Services must be commenced 
by you within one year of the circumstance or event giving rise to such claim or forever be barred. These Terms of Use 
shall survive the termination of your use of this Site or the Services, regardless of the reason for termination. 

 
 


